L pan o = — R e o

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Gmw €. MANN

ATTORNEY GENERAL

Honorsble 8, M, Liater, M, D, Chairman
Texas Prison Board

£nd Nztional Bank Building

Houston, Texsse

Desr S5ir: Opinion .

This will be in reférent 9 your letter of February
14, 1941, recuesting the op hils department as to
whether or not Article 349 of“the Psna

F sjon may sdopt such modes
of punishment\ as W ‘ seary, suoh punishment
being alvuyo hugane Ying orisonera in
11 be prohibised,  ¥Whipning with not

; the bare rump and thighs

ot be Ewde to observe the rules

ym lder metholde of punishment, The strap to be
T et be wf lwether, not over two and one-

half inches witle, /ani twenty-four inches long, at-

tached to.a woodén handle; No eonviet shell bLe

hipped until seme has heen authorirzed by at least
w0 _merbers of the prison Commiseion upon their
p v 801 _OINie snd _guch order #0 188 »d shall De
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and such report so to be made by such officer exe-
cuting the order of the Frison Commisaion, shall
state the name of the convioct whipped, the number
of strokes administeresd, the size of the strap
used, the time and plsoce thereof, in whose pres-
ence same was done, and the cause thereof, The
Prison Commission shall make & semi-snnual report
of the whipping of convicts to the distriaet judge
of the county where such whippings occurred, who
shall report the same to the grand jury, which
shall make investigation thereof, if they deenm
same advisadle, The utmost cere must dbe used by
the offiocer executing the order of the Commission
not to break the skin of the prisoner whipped, and
any person guilty of whipping a prisoner more lash-
os than as provided herein, or stiriking s prisoner,
except in self-defense, shall be fined not less
than twenty-five nor more than two hundred and
fifty dollars and im~risoned in Jjall not leal

than thirty days nor more than six months."
(Undereaoring ours.)

In 1927 the Board of Prison Commissioners was abolished
and there was substituted therefor a new body, the Texas Prison
Board, to manage and control the Texas Prison System. Aots
1927, 40th Leg., Ch., 212,

The Act of 1627 providl for the Texss Prison Board
specifiocally repealed articles 6188 thro 8202 of Title 108
of the Revised Civil Statutes of Texas, 1925, None of these
articles related to punishment te be administered to conviats,
No articles of the Penal Code were expressly repsaled and the
Aet oontazined no general repealing olause,

Instesd, Section 34 {Aots 1927, 40th Leg. p. 2£298)
provided: )

*If any section or provision of this Act shall
contravene the terms of the Constitution of this
State, or be otherwise held invalid for any reason,
the same shall not affeot tho validity ot tho remain-

) Pris mpisgioners 1

n_snd_be oerform 4 by the Texss Prison Board
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It 1s lnoumbent upon rttwdetersmine whether Article
349 of the Fensl Code {hot being expressly repealed) is
in ecnflict with any of the provisions of the Aot of 1927,
or ig otherwige inoperative, ¥e bDelieve thet it i,

Artiole 8188), Vernon's Annotsted Civil Statutes,
(8ec. 11, Ch, 212, Aots 1927) reads in part zs follows:

"4 « * The manager, with the oconsent of the Texas
Frieon Foard, shall have powver to prescride reasonable
rules and regulations governing the humane trestaent,
training snd dieoipline of prisoners, and to make pro-
vision for the separeation and claseifliostion of prie~
oners ageording te sex, color, age, health, corrigibil-
ity, snd charsoter of offense upon which the gonfiotion
of the prisoner was secured,*

Article 8168z4, (Sec., 31, Ch, £12, Acts 1927) reesds
a8 follows!

"Any eergeant, guard or otrer officer or employee
of the prison system of tris Stste, who shall infliet
sny cunishment upon 2 priscner not suthorized by the
rules of the prison system, shall be guilty of an as-
sault, and upon convigtion therecf, shall be punished
as preacribed by law, and it shall bs the duty of the
manager to make complaint before the proper offiger
of any county in whioch such assault vas ocommitted up-
on such prisoner. Frovided, that in all cases vhere any
perscn is oharged by complaint or indiotment with an
offense ageinst a prisoner, prisoners snd ex-prisonsrs
ehall be permitted to testify.”

It is resdily apparent that srtiole €186) now governs
tralning and disolipline of prigoners snd the manager of the
prison syetem is suthorized, with the consent of the board, to
prescribe resasonable rules and regulatione in respeot thereto.
Cf course, the word *“disolirline” contempiates punishzent, and
such mey be corvorel punishment., In addition, under Article
68166r4, supra, the word "punishment" is =20 used and any ser-
geant, guasrd or other offlcer or emnloyee of the prizon systex
inflicting any punishment 3ot guthorired by the ruleg will be
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guilty of an assault,

For yet snother reason, Artiole 349 of the Fenal
Code is inoperative, 1In that article, corporal punishment,
whipring, may be inflieted only upon
£lage and Article 348 does not undertake to define wvhat i
meant by “prisoners of the third olass.” The term was de-
fined in Article 6184 of the Hevised Civil Btatutes, 1985,
but this Article was expressly repealed by the Act of 1987,

For these reasons it is our opinion and you are
advised that Artiole 349 of the Penal Code is mesningless
and inoperative; that under Article €168J of Vernon's Aano-
tated Civil Statutes, the punishment that may be infligted
upon prisoners 1s that presoribed by the reasonable rules
of the manager, with ths oconsent of the prison kaerd, and
such may include sorporsl puniehment.

Very truly yours
ATTORNEY GENERAL OF TEXAS

By Lﬂ LB‘gz;"°tQ&qu/

lt!t D. Smullen
JDSt Je Assistant
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